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IN THR MATTER OF ANRITRATION BNTHEEN:
INLAXD STERL COMPANY, BAS® CRICAGO, INDIAXA

and IBCISION AND AWARD~
Tupleyerts Rsfusal to
Bestere ¥Willie Betts to

Kis Yormer Verk
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UXITED STERLWORIERS OF AMERICA, LOCAL UNION
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Heariag at office of cempany, Bast Chicage, Indiama, Fedruary 2,
1956.

ARBITRATOR: OClarense ). Updegraff, sppeiated by mutual setioa of
the parties,

AFPRARANCES;

F0R THE IMPLOYER: JCR THR UFNION:

Herbext Lieberum, Saperiatendsst, Cecil Cliften, Intermatiomal
Labor Eelations Ieyresentative

IR Mitehell, Divigional Smperviser, 7Fred Gardwer, Chairmaa, Grievance
Laber Relations Commitdtoe

K.Ge Gtﬁi.?. l‘&. m.f. :‘# mhg l.mtl!".
Medioal Departiment Grieovanse Cemmittoe

G.L. Plimptoa, Assistant Buperimten- ¥illie Betts, iggrieved
dent, Administrative Divisien, PP Ble0u Rreemss, N.D., Vitness

Quality Coatrol Department
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411 agreed steps preliamimary te arbitratien as comtracted by the
parties haviag Yeen shearved, waived, or nedifisd by matwal agreesent,
s heariag vas held st the «ffiee of the cempany, Jast Chiecage, Indiama
om February 2, 19456 at vhich writien and oral ovidsase and argumezts
were received and heard, IS was agreed by the parties at the hearing
that pest-heariag driefs vould de sulmitted and the spme were duly

received,
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THE ISSUR

The issue before the srbitrator is well imdicated by the terms of
the grievance filed by the union representing Willie Betts and the reply
thereto made by the company. These are as fellows:
Zhe Grjevange

"Aggrieved empleyees, ¥Willie Betts, check number 24005 claims he has
been saspended imdefinitely and without canse in vielation of Article
1V, Section 1, and as a result has been deprived of his rights under
Article VII, Section 5."

The step ons amswer, given by the company om July 22, 1955, reads
as follows, “The aggrieved employee, a Janiter in the maizn laberatery
of the uality Comirel Department, reported te the departwext on Nay 2,
1955 after having beea off for medical reasons simoe December 27, 1954,
He was exsmined by the compamy's Nedical Departaexat and restricted to
'suckh werk as requires »o heavy lifting.! The Quality Comtrel Department
is unable te sepply such work, At suek tims as the Nedical Department
releases Mr, Betts to perfermn vitheut restrictions the duties of his
regular cccupation he will resume his forwer pesitien.

"here has beon no vielatien of the cellective bargainiag agreement.
The request of the griever is thersfere denied.

Y.
omas ¥, Narsh

Service Section wpv,
Administration Division

Qality Oentrel Departiment"
The compazy adhered $e this answer aad te the pesition expressed in

1t through the later steps of the grievamce precedure,

opti the

In summary, the umion's position is that the grievance claimaat,
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¥illie Betts, by reason of the length of his contimous service had
certain seniority rights which have been disregarded by the company in
excluding him from employment. VWillie Betts last worked at his job as
a Janitor with this employer on December 27, 1554, Thereafter, spinal
surgery was performed upon him on Jamuary 12, 1955. He applied for ree
instatement to his Job on May 2, 1955 but the medical representatives
of the employer, having examired Betts and his employment and health
record, ruled that he should ozly be put bdack on active duty on a jeob
vhich included only "such work as requires ne heavy lifting," Betts
applied for unemployment compensation on July 5, 1955. His claim was
allowed by the Indiana Umsmpleymeat Division.

The union asserts that ¥illie Betts has been suspended indefinitely
without justification simce his own physician has released Xim fer emw
Tloyment expressing the opiniom that Betts "is able te de amy kind of
work within reasom, without restriction.” (Umiea Rxhibit §)

The unien strongly asserts that on the face of his recerd of em~
pleyment arnd on the basis ef the opimien of his docter, Willie Betts
is entitled to be returmed te his fermer, regular Jed, It contends
that the company acted wrengly and iz vielation of ¥Willie Betts seniere
1ty rights under the contract when oa the basis of its Medical Exsminer's
opinion 1t excluded him from work inxvelving "heavy lifting” and "bending”
and hence disqualified him frem deing the werk for which he was previeusly,
regularly employed.

Moreover, the unioa contends that the regular duties of Mr, Bettis'
former position did mot invelve "bending” or "heavy liftiag" of sweh
nature as to justify execluding him from the employment conserned.

Essentially the positien taken by the unioa em this peiat is that
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the company is net entitled to exclude Willie Betts from his regular
employment because of the fact that medical representatives of the
cempany have expressed the opinican that if he returms te work some of
the duties invelving "bending” and "heavy lifting" might camse him fure
ther temporary or permaneat injury and hence involve the company ia

possible compensation liabilities.

Position of the Coppany
The company asserts that Willie Betts had twe laminectomies, spinal

operetions, in & thirty menth peried ard that whem he reperted for work
after the second of these, the Medical Director of the company decided
that he should not de put upon any werk that night dring abeut farther
strain upen aad possible damage to his spine. The NMedioml Director,
therefore, ruled that Willie Betts should not be assigned 10 any Jed
that wonld require him to do "bending® or "heavy lifting." Since the
job of Jamiter iz the Quality Cemtrol Ladoratory whieck he previously had
held required bending and substantial 1lifting and sines there vas ne other
job available which did mot require bendiag or 1ifting, Betts has se far
not been assigmed to aay wvork. MNanagemeat has stated, hewvever, that as
seon a8 some Jjeb within Betts'! physiocal capabilities is open, the sanme
will be given te him. The empleyer imsists that Betts has not been disw
charged but only sudjected t0 a layoff required by his physical condition
until suitable employment epens for him,

The company interprets Article VII, Sectien 1 (Agreement p. <1) %o
invest it with the sele and exclusive right te determime the physical
fitness of any employee for a jeb, That section of the contract centains

a statement that senierity includes the facters:
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"(a) Length of comtimnous service as hereinafter defined;
(b) Ability to perform the work; and
(¢) Physical fitness.

“It is understood and agreed that where facters (b) and (c) are
relatively equal, length of comtimmous service as hersinafter defined
shall govern. In the evaluwation of (b) and (c) Mamsgement ghal]l be the
Judge; provided that this will mot be used for purposes of discrimination
against any member of the Uniem, If ebjJection is raised te the Manage-
ments evaluation, and where persomnel recerds have met established a
differential in abilities of two employees, a reasonable $rial period of
not less tham thirty (30) days shall be alloved the employee with the
longest continuous service record as hersinafter provided." (Underiines
supplied.)

In pursuance of the claim of the right of management to Do the sole
Judge of the physical fitness of each employee for the dmties of contem~
plated jobs, the cempany asserts that in its Jjudgement, expressed by the
Medtcal Director, ¥Willie Betts is unfit to de the werk of his fermer
regular claseificatien becamse of the great likliheed that the bending
and 1iftiag involved in it may camse him te suffer further spiasal dis-
lecation or injury.

In support of its pesition the company offered in evidence a seme-
vhat detailed statement of the duties of a Janitor in the area te which
Willle Betts reguests to be restored., (See Company Bxhivit D) This
included sweeping, using &ust pans, empiying trash containers, meving
sacks and cans of waste materials from the main laboratories to dump
boxes, mopping fleers and moving a bucket and contents weighing some
£ifty pounds, mowing a lawn which iavolved carryiag a forty—-eight pound

lawn mower up eertain stairs; shoveling snow; climbing ladders to wash



walls and ceilings ard moving ladders weighing some fiftywtwe pouads.
The Medical Director of the company has expressed the opimien that sush
work should not be undertakem by Willie Betts in | - view of the histery
of spinal 4ifficulties and operasions which he has experienced. In ade
dition to the work above mentioned, certain other vork was described in
respect to which, if restored to the job ia question, BPetts would be
required to participate with other Janitors in handling of heavy iteme
apd in the use of mechanical lifts, etc,

The company contends that under Artisle VII, Seetion 1 of the Labor
Agreensnt of the parties, "all employses® are to be comsidered inm semior-
ity status "relative” to one amether. Simce Willie Betts ceuld not be
restored to his owa Jjob, it contends that managemeat lu;o no right or
sutherity to remeve soeme ether empleyse from his job and put Betts on it
even if he wers physically fit to do the work, Hemse the compexy centends
its only available course was the one wvhich it took, that is of oxcludiag
him from all work uatil some job whigh he caz perferm witheut beading or
heavy lifting is vacated or created, Nere the employer relies upon Are
tisle VII, Seetien 6 (c) and contemds it is govermsd Wy this provision
iz the contraat in respect to the unaveidable “"stepdack™ te vhich Willie
Botts was subjected. This Deing the case, 1% asserts that sealerity
being a complex factor and Willie Betts haviag beemn stepped dack in
accordanse with the coatract, he is new ia senierity delow er bdehind the
other janitors who contimme to be physically fit te perferm all duties of
regularly assigeed work, 8trictly speaking, hewever, it is stated by
management here, that sizce ke was at the dottom rung ef the ladder when
he was forced to step-back he necessarily stepped eut and thus he assumed
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the status of a laid-off employee. In this conmection his seniority
rights such as thay now are, will terminate at the end of two years if
he is not called back, but 1f he is restored to employment within the
two years because a Job within his physical capacities opens for him, he
will be entitled to be assigned to the same and his seniority status will
gontime on. According to the company, Yillie Betts "still has fifteen
months to go before his seniority terminates."

The company effered in evidence (Bxhidit P) the attendance record of
¥Willie Betts which shows a very umusual mamber of absences frem the time
he started working for the company, Jamary 7, 1952 until the last day
he was actively on the payrell. It asserts hovever, that Betts was not
laid-off er disciplined for his bad attendance record but relieved of
work because of his unfit physical condition. Agaiz at this peint, the
company imsists that the contract makes it the exclusive Judge of whether
any employee is physically fii for the jeb classification for vl'u.d he
makes his claim. It expressly emphasized that this exslusive right eof
the management to bde the Judge of physical fitness is not shared by the
union, or amy "outside deetor, er an arbitrater.” (Company Brief p. 15)
It argues the soundssug of this view on the greund that the cempany 1s
responsible for safety conditions within the plant aad that it must have
full and exslusive sutherisy te Jjudge the physical health and fitness of
all employees or suffer the altermative that emple¥yses unfit because un-
safe to work with others might otherwise de improperly imposed upon it
te the possible loss and danger to other empleyees, $e the company and

to its various preperties.

DISCUSSION OF EVIDENCE AXD CONCLUSIONS
There seems to be little, if any, dispute between the parties oa

the matter of Willie Betts! record and his physical condition. Appar-




éntly he had a laminectomy ea or abeut May 26, 1952. He had an appen-

.....

operation because of an ulcer ir Octeber 1953 and suffered frem iaflu~

enza in March 1954. He had a tonsilectomy im July 1954 and another lami-
nectomy in December 1954. During the time while he was supposedly active-
ly in the employment of the company, the pessidle work days tetaled 707.
Betts, for various reasoms, was abseat 203 leaving an actusl attendance
of approximately 504 days. He was absent approximately twouldfbingh..ef
the woerk days. Batirely igmnering the prodlem of masagement of frequent=
1y finding replacement or substitution help to de the work supposed to be
done by Betts, this peer attendance record and the hegqlth reperts whichk
are unsavoidably related te it clearly imdicate that Betts was ia very
bad health, I$ corroberates the Nedical Exsmimer's coaclusion that therse
appears te be some decided weakness or maladjustment of his spine.
Managemeat asseris that ea the dasis of this reecord it is entitled
to rely oz the judgement of its Nediocal Department that Betts is payeie
cally imadequate te do the duties of his fermer Jjob of Jjamitor, te exslude
hin from the sams and e refuse employment te him uatil a Jjeb is vasated
the duties of whiech he oma perferm safely and regularly ia the light of
Bis present education, experience amd physicsl sonmdition "without beading
or 1ifting." The mmber of sush jobs, in view of Betts' limited edncatien
ard experience, are very few areund a steel mill where ordinarily seme
substantial physical effert is required of men in mearly all classifica~
tions. Soms attention mast be givea te the company's olsi-n that it, or
its Medical Department is entitled to be the sels judge of empleyees'
physical fitasss and net Bev te epiaiens of ocutside deeters, laber repre-

sentatives or ethers ia arriving at comslusiems concerniag the same.




As above quoted, Article Vi, Section 1 defines seniority and im this
definition the term "physical fitness" appears following "(e¢).* 1In

this section it is stated that, "in the evalwation of () and (¢) manage-
eent shall be the Judge..."

The undersigned cannot agree with management®s contention that the
contract by the text of Article VII, Section 1, makes it the sole judge
of an employee's "physical fitness." The last sentence of that sectioa
is quoted on page five herein and it is significant. It virtually en~
tithde : any man to a miaimum trial peried of thirty days if tke 'porconﬁol
records have net oestablished a differential in abilities of tve employees.*
The entire text requires that physiocal ability as well as ability te pere
form the work be here regarded., If the persoamel record supports the em—
ployer!s conclusions, however, it may lay eff aa employee fer any "legiti=
mate reasons.” (Article I¥, Section 1.) Ne ome caz doubt that. the lay
off of a man vhose persenasl record indicates he is physically unfit for
his former dnties or fer any available empleyment is a lay off for a
Negitinate” reasen.

The yords "management shall be the Judge® ia Article VII, Section 1,
then, meaas only that im the initial deeision of any dispute arising
under this clguse, maragenent shall have the right to put the maa it se-
lects on the Jeb., Vhether he stays en it or mot must be decided by the
usual grievance procedure and ia the light of the "personnel records” as
clearly isdicated by the last sentence of Article VII, Sectien 1.

The testimony of Dr. H.G. Gardimer, Directer of the Medieal Depart~
ment for the company extemds over several pages of the traasoript desori-
bing the several matters takea inte consideratiea and, secerding to the

witness, leading to the eoneclusion that Willie Betts should not bde
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restored to his former job becamse it invelved exertion by way of bending
and heavy lifting which might be dangerous to him becamse of his physical
condition. IDmphasis was placed omn the fact that the witaess had a "me-
chanically poor back" which had necessitated twe operatioas eash of which
required removal of bome substance. (Tramscript pp. 102, 103, etc.) The
doctor stated that in his opimion it would be illegical to assume that
the back "is as strong mechanically as the back of a person whoe had had
no such experience." Seme point was made that in geners) the Indiana
State Indusirial Beard would consider a man vho had had such an experience
as being subject te a permament partial impairseat of frem tweniy to
thirty per cent. (Tramecrips pp. 10k, 105 ) PFellowing this, the doctor
testified on cress~examination that considerable efferts were made by

the Medical Department to aseertain the nature of the usual dnties of
¥illie Betts on the Jjob he had filled and the extext of physical effort
which would be required of him if he was returnsd te it. (See Zraascript
ppe 109, 110 and 111,) It wust net be fergettea that 1ifting which

night be descrided as "light" or "mederate" for a youag or middle-aged
man in good health, may be "heavy" indeed for an older maz who has had
trouble with his basck.

As previously meted, it seems te be umaveidable that a thoughtful
analysis of a man's capacity te work should imvelve a study of his at-
tendance record in comneetion with his health recerd bdecanse of the fact
that the two are inesxtricadly related te each ether. IExhibit ¥ shovs
that of a pessidle 707 werk days while oa the payrell eof the company,
¥illie Betts actually werked 504 days. In ether vords, ke werked approxi-
mately only five days for every twe days of absexce on work days. Vhea

it igs remembered that we are considering here only a five day vork week,
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it is evident that Betts worked on very little mere than half the calen-
dar days while he vas supposedly active on the payrell ef the cempany.
The state of his health apparently was such that he required net only the
two days of rest and recreatioa per week enjoyed by men in mermml health
and physical conditien but substantially more thanm that. It must not be
overlooked that after his appendsctomy ir Aungust 1953, Willie Betts 4id
net return to werk until the middle of the follewing January. His first
laminsctomy took him awsy from the job from May 26, 1952 until September
22, 1952 and his second lamirmectomy took him off the jJob from Decemder
27, 1954 uat1il he reported for work apparextly sometime in Nay 1955.
Certainly, these loag periods of absense in comnection wilh 111 health
and several surgical spimal eperations de muel te fortify the cempany
Medical Birecter's cenclusion that a maa smabjeet $o the serious physical
defects from vhich Wulw Detts suffers, and whose perieds of 1llpess and
convalescence after treatment are se leag, is an exiremely poor risk for
return to any jeb whick iavolves substantial physical exertien.

The undersigned arbitrater was greatly 1-pa!|o¢ %y the maaser, and
the professional kuewledge of Dr. B.L.C. Broemes whe testified oa call
of the umion and of Mr. Willie Betts. This dector stated that Betts de-
sired to retura to werk earlier tharn his mediesl advisers theught suitabdle.
Their opinien was that after the lamimectemy the patient sheuld not do
work requiring physical exertiea for at least five er six momths. (Trans-
seript p. 6.) Dr. Broemes Said that after the eperatiem, the patient's
recovery was norsal amd that, having ia niasd the dnties of the Jamitor
as described fer ¥Willie Betts'jod, there was no reason why Betts should
pot retura to work, Dr. Broomes was asked the question whether, in his

opinion, this patient, Betts, would be able te discharge the duties of his
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Job over a period of several lomg, hard umsually difficult days. The
doctorfs answering words were, "As long as I knov Willie Betts he has
been working. as a laborer, doing things along that sort. Ee has been
vorking 8 hours per day. And thew is, in my opimiom, nothing im the
operation, nothing im our findings at the operation wvhich at this time
vouzld let me think that he would ne longer be able to work 8 hours a day.
If 1t was a condition of & coronary heart condition or something like
that, which would be taxing ir more ways than one, ofecurse, my answer
thern would have had te be wuch mere qualified, But iz a case like this
I don't think I can make any statement as far as limitation to such a
person. Sometimes I get up, I don't feel like walking any distance, I
am not sick,

"I quite appreciate vhat you are asking, bat ia view of my findings
and in view of the fact that he had been werking as sueh prier and today—
I mean he hasn't even come to see me, medically speaking, fer over, I
think, eight months or something like that. As far as I know he still—
he works cutside.® (See Pramseript pp. 16 and 17 )

It will be noticed that the differense betweea the testimoxny of
Dr. Broomes and Dr. Gardiser is that Dr. Broemes appareatly haviag in
mind only the character of the work and the immediate comdition ef the
grievance claimant, Betts, has testified that in khis opinion there was
no reason wvhy Betts sheuld not be regarded as "employable.® Ke commented
that Betts was abdle te dend, reach up, turn frem side to side ete. with
ne "evident or obviecus disecomfort.” (Transcript p. 7.) Kis testimeny
mst be takea to indicate his opinion that the varieus tasks of the Job
to which ¥illie Betts desires reinstatement could all be done by him vith

the possidility that no adverse results would bde suffered. Dr. Gardiner
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however, was testifying on the broader question of the possidle long-
term effect or risk of this employmeat. The undersigned arbisrator under
stood Dr. Gardiner to testify that while Willie Betts might well discharge
the duties of the Job for a day, for several days,or perhaps even a sub-
stantial period, his condition was such that in view of his past histery
the various operations he had had aad appareatly established mechanical
weakness of his spine, he would be highly likely to suffer some further
or greater physical injury or disability thaa iz the past, and hence
should not be put back ¢a & jo¥ fer whick, ea tho basis of not merely one
but several incidents of injuries saduleendting surgical eperatioms he
appears to be unsuited.

dccording te the definition of "seniority" whieh appears ia the
contract between the parties, Artiecle VII, Sectiea 1, a man caanot be
said to have seniority entitling him to a position if he is met physically
fit to do the werk, The arbitrater does not understand the "physical fit-
ness” requirement to be satisfied by proof that a man might do the work
once or a fey times vitheut iajury te himgelf or the jeb or ethers dut
rather that a vorker's "physical fitaess' must e such as to imdicate a
likelihoed that he can under@ake all the duties of the Jed comcernsd fer
an indefiaite peried and regularly discharge thea witheut undws or une
usaal risikks or necessities fer absence due te insdequate physical condi-
tion. The record here temds te sustaim the epimien of the Nedical Bxaminer
of the cempany that Willie Betts does not have such *physicsl fitasss.”
Hence, within the definition of "seniority" im the contract he does net
have the "geniority® which would entitle him to bde put on such Jeb nor

apparently on any jeb new available.
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In conclusion, it is the opinion of the undersigned that the contract
(Article VII, Section 1.) does not provide that mansgement shall be the
sole and final Judge of "physical fitmess.” The company is entitled te
make the initial decision sudject to the balance of taat article and the
grievance procedure, Ia pursuance of the final step ef that procedure
the undersigned finds that ia the present instance the evidence relied on
by management sustains its decision that Willle Betts is not physically fit

for the work of his former Job as janitor ia the Quality Coamtrol Department.

THE AVARD
It is awvarded that ¥illie Betts has beea legitimately excluded from
his jJeb as Janiter im the Quality Comirol Department f‘or the reagor that
the evidensce sustains the conglusioa that he is not physically fit to do
the work required by aa imeumbeat of such classifiecation. The grievanece

herein considered is, therefore, disallewed.

Arditrater
Iowa City, Iowa

MAR 24 1956



